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Introduction 

In 2017, I was honoured to be appointed Rapporteur for the first report in the history of the 

State, by a Dáil and Seanad Committee, on achieving a United Ireland. The 1,232 page 

report, ‘Brexit & The Future of Ireland: Uniting Ireland & It’s People in Peace & Prosperity’, 

was adopted unanimously by the Joint Oireachtas Committee on the Implementation of the 

Good Friday Agreement. The report made 17 recommendations, one of which states: 

“Lessons from referendums need to be learned to ensure that the Irish government 

fulfils its constitutional obligations” 

Because of Articles 2 and 3 of the Irish Constitution, as well as the Preamble , the 

achievement of a United Ireland is not just an aim, objective or aspiration of the state, it is  

much more than that, it is in fact a constitutional imperative. A number of former Attorney 

Generals have addressed the legal effect of articles 2 and 3 of the constitution. 

Former Attorney General (1977- 1981) and Supreme Court Justice (1981 to 1993) 

Hederman said of the Preamble and the old Articles 2 and 3 “The re-unification of the 

national territory, which consists of the whole island of Ireland, its islands and the territorial 

seas (see Article 2 of the Constitution), is by the provisions of the preamble to the 

Constitution and of Article 3 of the Constitution a constitutional imperative and not one the 

pursuit or non-pursuit of which is within the discretion of the government or any other organ 

of State.”1 

Another Attorney General Rory Brady (2002-2007) in the foreword to now High Court Justice 

Richard Humphrey’s book Countdown to Unity- Debating Irish Reunification clearly defines 

the importance of the new Article 3.1 of the constitution as amended as a result of the Good 

Friday Agreement. “Unity may have been redefined by the new Articles 2 & 3 of the 

Constitution, but it has remained as a constitutional imperative (obligation).”2 

The central part of fulfilling the constitutional obligations is a referendum on a New Agreed 

Ireland, as provided in the Good Friday agreement. This report looks at the court case of 

Raymond McCord Vs. the Secretary of State for Northern Ireland and the issues it 

highlighted in the calling of such a referendum.  

Acknowledgements 
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1 Gearoid Murphy. “Select examples of the influence of irredentism on world constitutions”. P. 2. 
2 Attorney General Rory Brady, Foreword to “Countdown to Unity: Debating Irish Reunification” by Richard 
Humphreys. 



3 
 

Executive Summary  

The Secretary of State for Northern Ireland in January 2019 is reported to have said at the 
British cabinet meeting that a ‘border poll’ on a United Ireland is likely in the event of a hard 
border and hard Brexit.3 Yet the Secretary of State has refused to produce a policy on how 
she would call a ‘border poll’. This is despite the fact a court case was taken in Belfast to 
require the Secretary to publish such a policy. Of course, the clear lesson of Brexit for 
Ireland is you should not hold a referendum and then try to figure out what the future looks 
like. A border poll should only be held after long term engagement and planning. That little 
reported upon high court ruling in which the Secretary of State was the defendant was taken 
by Raymond McCord, a unionist victims’ rights campaigner. He wanted the Secretary of 
State to formulate and publish a policy on how they would determine a ‘border poll’ 
/ referendum on a United Ireland as provided for under the Good Friday Agreement would 
be called. The Secretary of State and their legal team argued they should not be forced by 
the courts to come up with any policy.  

Currently, as provided for under the Good Friday Agreement, a referendum would be called 
when the Secretary of State believes the majority of people are in favour of a United 
Ireland. However, there is no clarity in relation to how the Secretary would make that 
determination. Would it be based on opinion polls, recent election results or a combination of 
both? 

Raymond McCord believes the uncertainty regarding how a referendum would be called can 
be used by paramilitary extremists on both sides to exploit and radicalise young people for 
their own ends in the run up to such a referendum. 

The judgment by Rt. Hon. Sir Paul Girvan, which as it currently stands in essence will 
establish the parameters for the calling of a referendum, makes it clear there is a serious 
lack of clarity in this high court judgement as regards to defining exactly the criteria that 
would trigger a referendum. 

Rt. Hon. Sir Paul Girvan explained in his judgement that while such a policy outlining how a 
border poll would be called would be desirable, currently under the legislation he cannot 
compel the Secretary of State to draft such a policy. 

In the next part of the ruling, Justice Girvan appears to contradict the Good Friday 
Agreement itself when he says that such a decision on holding a referendum “required a 
political assessment on the part of the Secretary of State and in this context flexibility and 
judgement are called for”. However, nowhere in the Good Friday Agreement does it state 
that political consideration should be a reason for holding or not holding a border poll. 

The confusion is then exacerbated because Justice Girvan does go on to confirm that under 
the Good Friday Agreement a ‘duty’ is imposed on the Secretary of State to exercise the 
power to call a border poll if it appears likely that a majority would be in favour of a United 
Ireland. ‘If the evidence leads the Secretary of State to believe that the majority would so 
vote then she has no choice but to call a border poll'. However, the crux of the issue is on 
what basis and on what evidence the Secretary should base this determination. Sir Girvan 
goes on to say 'Evidence of election results and opinion polls may form part of the evidential 
context in which to exercise the judgment’. 

                                                           
3 https://www.politicshome.com/news/uk/constitution/northern-ireland-assembly/news/100958/ministers-
discuss-prospect-break-uk-event 
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The potential scenario is that the Secretary of State’s determination could be based on a 
combination of political considerations, opinion polls and election results. How could this 
process work in what is likely to be a highly charged political environment? There are of 
course potential issues with each of these criteria. 

As regards to the election results criteria, Alex Kane, political journalist and former 
communications director to the UUP, has observed that pro-Union candidates received 
fewer votes than other candidates in the 2017 Northern Assembly and Westminster 
elections.  

Opinion polls, for the first time ever, now reveal that a majority of people in Northern Ireland 
would vote for a United Ireland in the event of a hard Brexit and the possibility of the return 
of a hard border.4 However, based on recent elections and the Brexit referendum, opinion 
polls can be notoriously unreliable. Given Justice Girvan’s judgement that opinion polls 
should be taken into account, serious thought should be given as to exactly how opinion 
polls should be incorporated into the process.  

Obviously, significantly increased clarity and transparency, and most of all, a policy 
is required from both governments. This is vital to avoid political instability and potential court 
challenges surrounding any referendum. One can easily visualise the potential chaos that 
could ensue if a border poll is initiated as a result of a court challenge or ruling due to the 
lack of policy preparation and all-party engagement. 

Along with the lesson for Ireland from Brexit on the consequences of holding a referendum 
without proper planning, historians would agree with the advice of John Bradley, an 
economist speaking at Queens University, Belfast in 2014 - ‘policy neglect seldom goes 
unpunished’. 

 

 

 

 

 

 

 

 

 

 

 

                              

                                                           
4 https://lordashcroftpolls.com/2019/09/my-northern-ireland-survey-finds-the-union-on-a-knife-edge/ 
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A United Ireland Referendum  

 
In 1997 Raymond McCord’s son, Raymond Jr., who had been a member of the RAF, was 
brutally murdered by the UVF in a disused quarry in north Belfast. The instructions to carry 
out the murder were given by a UVF commander who, it was subsequently revealed, was a 
paid Royal Ulster Constabulary informer. Relentless in the pursuit of justice for his son, 
Raymond requested Police Ombudswoman Nuala O'Loan to conduct an investigation. The 
findings of this ground-breaking controversial report published in 2007 were based on 
Operation Ballast, which as well as investigating Raymond Jr.’s case, was expanded to 
include other murders. It proved, for the first time ever in the history of the Troubles, 
the RUC had colluded with loyalist paramilitaries in murders in Northern Ireland. 

 

In 2018 Raymond took the Secretary of State for Northern Ireland to court to force them to 
publish policy clarifying on what specific grounds a referendum on a United Ireland would be 
called. Currently as provided for the under the Good Friday Agreement the Secretary of 
State alone has the power to call a referendum when they ‘believes the majority of people 
are in favour’ of a United Ireland. 

 

However, no one knows how the Secretary of State would determine that the majority of 
people in Northern Ireland were in favour of a United Ireland. Would a decision 
be based on election results, opinion polls, political consideration or a combination of these 
and other issues? 

 

The McCord legal team sought a declaration from the High Court that the failure by the 
Secretary of State for Northern Ireland to have a policy which set out the circumstances in 
which they would order a referendum on a New Agreed Ireland “is unlawful and 
unconstitutional”.5 

 

So why did Raymond McCord pursue this case? He is not in favour of a United Ireland. He 
took the case with the aim to “remove the politics of Orange and Green and to ensure that 
the Good Friday Agreement is respected”. 
 
He fears uncertainty around a referendum would be used by politicians for political 
advantage and gain as well as being used by paramilitary extremists on both sides who want 
to radicalise and recruit young people for their own ends in the run up to a referendum on a 
New Agreed Ireland. 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
5 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to Apply 
for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 1 
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The Court Case :  Raymond McCord V Secretary of State for Northern Ireland  

  
In the high court case by Raymond McCord, the submission by the Secretary of State 
and judgment read out by Rt. Hon. Sir Paul Girvan, outlines the parameters for the calling of 
a referendum as it currently stands. There is a serious lack of clarity after this high 
court judgement as regards to exactly the criteria that would initiate a referendum. 
  
The former Secretary of State for Northern Ireland, Karen Bradley, is reported to have said 
at the British cabinet meeting in January 2019 that a ‘border poll’ on a United Ireland is likely 
as a result of Brexit in certain circumstances.6 
  
However, the Secretary of State and her legal team argued in the McCord case that 
they should not be forced by the courts to come up with any policy.  
 

In one of the preliminary court hearings in Belfast, Senator Daly suggested to the McCord 
legal team that the Irish State, including the Department of Foreign Affairs, be invited to be a 
party to the case. The issue of how a referendum would come about is central to the how the 
government would fulfil its constitutional obligation, and it should have an acute interest in 
the outcome of the court case. The deadline to respond to the request to be a party to the 
case was 3pm on Thursday the 23rd of November 2017, the same day the Tánaiste and 
Minister for Foreign Affairs was before the Joint Oireachtas Committee on the 
Implementation of the Good Friday Agreement. In response to questioning by Senator Mark 
Daly on the issue of the department joining in on the proceedings, the Minister said, ‘This is 
the first that I have heard of this case’. The Minister not being informed by his own 
department of this case, a case central to the main aim of the state, is of concern. In the end 
the Irish State did not become a party to the McCord Case.  

The most revealing part of the case was the Secretary of State for Northern Ireland’s legal 
submission to the court. This gives an insight into the British government’s thinking on the 
calling of a referendum and, as its stands, it is the only opinion that counts.  
 
In the event of a successful appeal to this court ruling or any other legal action in the future, 
the thinking articulated in the Secretary of State’s legal arguments will be the basis of any 
future British government policy if any court directs the Secretary of State to formulate a 
policy.  
  
 
 
 
 
 
 
 
  
 
 
 
 
 

                                                           
6 https://www.politicshome.com/news/uk/constitution/northern-ireland-assembly/news/100958/ministers-
discuss-prospect-break-uk-event 
 

https://www.politicshome.com/news/uk/constitution/northern-ireland-assembly/news/100958/ministers-discuss-prospect-break-uk-event
https://www.politicshome.com/news/uk/constitution/northern-ireland-assembly/news/100958/ministers-discuss-prospect-break-uk-event
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The Courts Cannot Instruct the Secretary of State to do what the Law will Not 
Allow  

  
Rt. Hon. Sir Paul Girvan read his judgement to a court room which included Raymond 
McCord, both sides’ legal teams, Senator Mark Daly and Sean Daly. In his judgment Justice 
Girvan said that while such a policy outlining how a border referendum would be called 
would be ‘sensible’, currently under the legislation he cannot compel the Secretary of State 
to draft such a policy. 
 
“The court cannot intervene merely because it considers that a production of publication of 
such a policy would be sensible or desirable. It can only intervene if, as a matter of law, the 
Secretary of State is obliged to make and publish such a policy”.7  
  
Justice Girvan issued this direct warning to the political establishment in his judgement to the 
court that the “‘holding of a border poll involves extremely complex political considerations 
and if not carefully handled taking account of prevailing circumstances it could give rise to 
great instability”.8   
 
In the next part of the ruling Justice Girvan appears to contradict the Good Friday Agreement 
itself, and the Northern Ireland Act which underpins it, when he says that such a decision on 
holding a referendum “required a political assessment on the part of the Secretary of State 
and in this context flexibility and judgement are called for”.9 However, nowhere in the Good 
Friday Agreement or the Northern Ireland Act does it state that political considerations 
should be a reason for holding or not holding a referendum on a United Ireland. 
  
  
  
  
  
 
  
  
  
  
  
  

  
  
  
 
 
 
 
 
 
 
   

                                                           
7 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to Apply 
for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 8 
8 Ibid., pp. 3 
9 Ibid., pp. 9 
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Duty of Secretary of State to Call a Referendum  

 
The confusion on calling a referendum on a United Ireland is exacerbated because Justice 
Girvan does go on to confirm in his ruling that under the Good Friday Agreement a ‘duty’ is 
imposed on the Secretary of State to exercise the power to call a referendum if it appears 
likely that a majority would be in favour a united Ireland. ‘If the evidence leads the Secretary 
of State to believe that the majority would so vote then she has no choice but to call a border 
poll'.10  
  

‘A perverse subjective refusal to recognise the manifest existence of such a majority’, High 
Court Justice Humphries in his ‘Book Count Down to Unity: Debating Irish 
Reunification’ argues, ‘would quite possibly have to yield to judicial review on the ground of 
unreasonableness.’ 

 

‘A refusal’, Justice Humphries goes on to argue, ‘would also amount to a breach of the duty 
in international law to operate the agreement in good faith (a duty referred to expressly in the 
2004 ‘interpretative declaration’ agreed by the two Governments) and to that extent would be 
liable to be met with international legal proceedings by Ireland’.11  

 

‘The Irish Government has become a member of the International Court of Justice since the 
15th of December 2011. However there is an exception of any legal dispute with the United 
Kingdom of Great Britain and Northern Ireland in regard to Northern Ireland.’ Department of 
Foreign Affairs and Trade  

 

Northern Ireland is not covered by Ireland’s membership of the International Court of Justice 
and this needs to be addressed. ‘In the absence of such a declaration’, explains Justice 
Humphreys regarding the Good Friday Agreement and its provisions in relation to the 
holding of a referendum, ‘there may simply not be any international judicial venue to which 
such a complaint could be brought.’12 

 

Of particular concern for the issue of unity is that, in the event of the Secretary of State for 
Northern Ireland not allowing a referendum on a United Ireland when it is believed that a 
majority would be in favour, there is no current recourse for the Irish Government. In the 
absence of a declaration for full membership of the International Court of Justice by the Irish 
state, it will be left to individuals and organisations to take court action against the Secretary 
of State.  

 
However, the crux of the issue is on what basis and on what evidence the Secretary should 
base the determination that there is a majority in favour. Sir Girvan goes on to say 'Evidence 

                                                           
10 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to 
Apply for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 10 
11  Richard Humphreys, Countdown to Unity: Debating Irish Reunification (Irish Academic Press, Dublin 2009) 
p.122.  
12 Ibid.  
 



9 
 

of election results and opinion polls may form part of the evidential context in which to 
exercise the judgment’.13 
 
This would lead to the potential scenario where such a determination could be based on a 
combination of political considerations, opinion polls and election results. How would this 
process work, or more likely fail to work, in a highly charged political atmosphere in advance 
of a referendum? There are potential issues with each of these criteria exposed in the High 
Court judgement.  
  

                                                           
13 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to 
Apply for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 10 
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Opinion Polls  

  
As regards to opinion polls, referred to in the Belfast High Court as one of the possible 
measurements for calling a referendum, in 2019 for the first time ever in Northern Ireland, a 
poll revealed that a majority of people would vote for a United Ireland in certain 
circumstances.14  
 
However, based on opinion polls in recent elections and the Brexit referendum, opinion polls 
can be notoriously unreliable. The Scottish independence referendum, the most recent and 
potentially the largest internal constitutional change in the UK since the Act of Union, had an 
interesting polling results which ultimately overestimated the support for independence. The 
House of Commons Library’s research report on the referendum pointed out that support for 
the Scottish independence was overestimated, compared to the final result, in 23 out of 29 
polls conducted in the last 2 months of the campaign. However, a couple of opinion polls in 
the closing weeks of the campaign did also show that those in favour of an independent 
Scotland had the lead. On the day of the count itself the actual vote was 44.7% for 
independence. Given Justice Girvan’s judgement that opinion polls could be considered, 
serious thought should be given as to exactly how opinion polls should be incorporated into 
the process.  
 
The legal team for the Secretary of State in the McCord case pointed out that the Secretary 
of State “may decide to take account of opinion poll evidence and may even decide to 
commission such evidence. She has not done so to date. She is likely to be informed by the 
results of elections and opinion evidence where available and reliable. No fixed criteria or 
source of evidence has ever been prepared by which the Secretary of State might make an 
assessment of public opinion in Northern Ireland for the purpose of considering ordering a 
border poll”.15  
 
The legal team for the Secretary of State stated that, in the opinion of the Secretary of State, 
the public interest would not be served by publishing a policy that stated ‘prescribing when 
and how her discretion might be exercised or which predetermined how public opinion 
should be assessed may prove to be unnecessarily restrictive and not in the public 
interest’16  
  
 
 
 
 
 
 
 
 
 
 
 
 
  
  

                                                           
14 https://lordashcroftpolls.com/2019/09/my-northern-ireland-survey-finds-the-union-on-a-knife-edge/ 
15 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to 
Apply for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 6 
16 Ibid. 
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Election Results  

 
Regarding the election results criteria, Alex Kane, political journalist and former 
communications director to the Ulster Unionist Party, observed that in the 2017 elections the 
unionist majority in the assembly had been eliminated for the first time since 1921. However, 
the Secretary of State for Northern Ireland’s defence team in the McCord case stated, 
“She does accept that she does not consider that an elections result alone can be a 
determining indication of political opinions in Northern Ireland in relation to a border poll”.17 
 
In this line the Secretary of State for Northern Ireland appears to make the point that even in 
the event of the political parties in Northern Ireland, whose aim and policy is a United 
Ireland, receiving the majority of the votes and the majority of the seats in elections the 
Secretary of State may still not call a referendum.  

  
   

Who is Entitled to Vote?  

 
Raymond McCord’s legal team, in its closing submission to the High Court, 
made possibly the most important and central point to this entire issue of the calling of a 
referendum on a New Agreed Ireland. They pointed out that the Secretary of State ‘could not 
properly decide whether she was required to discharge the duties [on calling a referendum 
on a united Ireland] until she establishes who should be entitled to vote’.  
 

In politics, who votes and who shows up to vote decides the outcome. In the case of a 
referendum on a New Agreed Ireland, who the Secretary of State allows to vote decides the 
outcome. Under the Northern Ireland Act, the Secretary and the Secretary alone not 
only decides when or if a referendum on a New Agreed Ireland is called, but also decides 
who is allowed to vote in that referendum.  

 

In the Scottish independence referendum, those entitled to vote included EU citizens or 
Commonwealth citizens resident in Scotland aged 16 and up. This group, as it stands under 
legislations governing referendum held elsewhere in the UK, would not be allowed to vote in 
a referendum in Northern Ireland on Uniting Ireland. Currently in a UK referendum outside of 
Scotland, only British, Irish and Commonwealth citizens aged 18 or over on polling day are 
entitled to vote.  

 
The McCord legal team point out in their submission to the court case that ‘Sixteen year olds 
could be given the vote as happened in the Scottish Independence referendum. Those born 
in Northern Ireland but ordinarily residents elsewhere could be given the vote. Foreigners 
and EU Nationals who have been in Northern Ireland for a specific period of time could be 
given the vote. Prisoners could be given the vote. In view of the democratic changes, in 
franchising 16 years olds could have a significant impact on the voting numbers.’ 16 But, as 
we can see from the Northern Ireland Act, this is only if the Secretary of State allows them. 
 
The civil rights movement in the 60’s included the demand for the most basic and 
fundamental right of any citizen the right to vote. They marched under the banner ‘one man 
one vote’ essentially because the system of local government in Northern 
Ireland was designed by the unionist controlled Stormont to keep unionist control, and 
prevented catholic from voting. The Cameron Commission described the fact that Unionists 

                                                           
17 Judgment of Rt. Hon. Sir Paul Girvan, ‘In The Matter of an Application by Raymond McCord for Leave to 
Apply for Judicial Review and in the Matter of Section 1 and Schedule 1 of the Northern Ireland Act 1998’ 
(28/6/2018), pp. 6 



12 
 

were able to secure 12 out of the 20 seats in the Derry Borough, despite 62 per cent of the 
voting population being Catholic, as “an extraordinary situation”. 
This referendum on a New Agreed Ireland cannot see a version of this past behaviour.  
 
Without a clear agreed policy, it is certain that court challenge on who would be entitled to 
vote in the referendum will be taken. Nationalists would seek to allow EU citizens living in 
Northern Ireland and those aged 16 and older the right to vote, the argument being that 
these were included in the voter pool in the Scotland independence referendum. The counter 
argument by unionists could reasonably be that the republic only allows those 18 
years and older to vote and denies the right to vote in its referendum to UK and EU 
nationals. 
 
As it stands, essentially the Secretary of State can decide the outcome of the referendum 
before a vote is cast.    
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Legal Opinion : Solicitor Ciarán O’Hare of Raymond McCord’s Legal Team 

Ciaran O’Hare is a member of Raymond McCord’s legal team who has taken the Secretary 
of State for Northern Ireland to court to outline the structure of how a referendum would be 
called and held. In his submission below he explains this process and why it is so important 
to have these answers in advance of any referendum. It is an issue of concern that the 
Secretary of State for Northern Ireland alone decides who is entitled to vote in a border poll, 
as who is allowed to vote and who is not allowed to vote in any referendum will have a larger 
bearing on the outcome. That is why clear and agreed parameters, and policy around a 
referendum is required.  

 

 
IN THE MATTER OF AN APPLICATION BY RAYMOND MCCORD FOR LEAVE TO APPLY 
FOR JUDICIAL REVIEW 
AND IN THE MATTER OF SECTION 1 AND SCHEDULE 1 OF THE NORTHERN IRELAND 
ACT 1998 
  
RAYMOND MCCORD 
V  
THE SECRETARY OF STATE FOR NORTHERN IRELAND 
  
Comments of Ciarán O'Hare Solicitor acting on behalf of Raymond McCord  
  
Mr McCord’s case seeking the policy on the Border Poll is one of the most significant cases 
to ever come before the courts in Northern Ireland and in the Republic of Ireland. Mr McCord 
wishes to bring certainty and transparency to an otherwise undefined position of 
fundamental constitutional legal importance.  
  
Mr McCord opposed the imposition of Brexit on the people of Northern Ireland given the 
democratically expressed wishes of the 56% majority of citizens to remain within the 
European Union. He took that challenge to the UK Supreme Court.  My client is of the view 
that the question of Irish Unity has now taken on a new dynamic following the Brexit 
referendum.  
  
Primarily, Mr McCord took these proceedings relating to the Border Poll to remove the 
politics of Orange and Green and to ensure that the Good Friday Agreement is respected. 
He says that all of the cards should be put on the table for everyone to see. He was granted 
leave to take his case in Dublin and leave was conceded by the Respondent Secretary of 
State for Northern Ireland in Belfast High Court. In my experience, it is a seldom occurrence 
for leave to be conceded and when it is conceded in respect of an issue so important, in 
believe that this is indicative of the merits of Mr McCord's case.  
  
Proceedings in Dublin were held in abeyance pending the outcome of the proceedings in 
Belfast.  
  
Judgment was handed down at Belfast High Court by Sir Paul Girvan on 28 June 2018 at 
Belfast High Court.  
  
In his Judgment, Sir Paul Girvan held that the “court cannot intervene merely because it 
considers that the production of publication of such policy would be sensible or desirable”. 
Clearly, the court may be of the view that a policy would be sensible or desirable but 
perhaps the Court feels that it cannot intervene at this stage given that the issues require the 
scrutiny of a superior court, which is not as restricted by precedent.  
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We say policy promotes consistency. It gives guidance in the exercise of discretion. As a 
general proposition of law, there is a need, or indeed duty, for a decision-maker to have a 
policy in the exercise of their powers, particularly where the discretion is wide and where the 
exercise of those powers is of gravity or significance.  
  
It should also be pointed out that although Sir Paul Girvan did not find in Mr McCord's 
favour, this case breaks new legal ground in that the court stated the following at paragraph 
5 of the Judgment;  
 
“5] It is clear that a border poll in Northern Ireland to produce the outcome of a united 
Ireland would have to be replicated by a poll in the Republic of Ireland producing a 
concurrent expression of a majority wish in the Republic to bring about a United Ireland. In 
effect if not de jure there would have to be an agreement between the UK and the Republic 
to have parallel polls in each jurisdiction. A vote in the north in a vacuum would not produce 
a united Ireland and in any event following majority votes north and south in favour of 
unification agreement would have to reach between the UK and Ireland as to the form of 
that united Ireland and the way it which it would be governed and structured. The question 
arises whether any agreement between the two governments as to the nature of the united 
Ireland to follow from the votes would itself have to involve the consent of the majority in 
Northern Ireland. It would be likely to require changes in the Irish Constitution which would 
require the consent of the people in that jurisdiction. The legal, practical and economic 
complications involved in unifying the country would be considerable. All this points to the 
conclusion that any decision as to the holding of a border poll involves extremely complex 
political considerations and if not carefully handled taking account of prevailing 
circumstances it could give rise to great instability.” 
  
As is the Applicant’s case, there is no policy in respect of the border poll. Therefore, how a 
poll would be conducted and how the Republic of Ireland would have to hold a poll at the 
same time is not a matter of public record. This is the first time that there has been any real 
consideration as to how polls would have to take place both North and South. If the Court 
has trouble conceiving how the polls will be conducted then it is obvious that everyone else, 
including politicians, will face the same problems in the future. The Applicant says that the 
lessons from Brexit should be hard-learned.  
  
Paragraph 5 of Sir Paul Girvan’s Judgment is also interesting in that he states that there may 
need to be an agreement/treaty between the two Governments as to what a United 
Ireland would look like and that this agreement would have to be ratified by the people as it 
would require their consent given that it would create constitutional change. We say that if 
the court conceives that there would be these uncertainties and problems arising, then the 
more need there is for policy and preparation.  
  
Sir Paul Girvan states that these are “complex political considerations”. The Applicant 
disagrees with this position. A published policy would guide and assist politicians and in any 
event, the Applicant submits that the policy in respect of the border poll is a constitutional 
matter and not a political matter. The constitutional position has been set out in the Good 
Friday Agreement and the Northern Ireland Act but policy is required as to how that position 
will be given proper effect. Moreover, Mr McCord states that the more “complex” a 
consideration is, then the greater need for policy.  
  
Another important part of Sir Paul Girvan’s Judgment is at Paragraph 19;  
  
“It is necessarily implied in this provision that the Secretary of State must honestly reflect on 
the evidence available to her to see whether it leads her to the conclusion that the majority 
would be likely to vote in favour of a united Ireland." 
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As he puts it, the Secretary of State “must honestly reflect on the evidence”. The Applicant is 
not satisfied that the Secretary of State has honestly reflected on the evidence given that 
she has not provided the Applicant with any evidence whatsoever of her having looked at 
any specific evidence. The Applicant submits that it is simply not possible to ascertain 
whether or not the Secretary of State has honestly reflected on evidence in the absence of 
transparency and criteria of what exactly the nature of the evidence is. 
  
We say that the law on the requirement for a policy is a straightforward one. Inconsistency is 
a ground for judicial review. As Fordham puts it at [55.1] in Judicial Review Handbook (2013, 
6th ed): 
“Consistency is a principle of good administration…Public law consistency is a value which 
manifests itself in other ways, such as: within the duties of fairness and reasonableness; in 
the protection from arbitrariness; and in the duty to provide adequate certainty of approach.” 
  
Stephens J in the recent case of Re Rodger's Application considered B v Secretary of State 
for Work and Pensions and Lumba on the requirement to have a policy.  
Although Stephens J held that there was no requirement for the Secretary of State to a 
policy on the circumstances in which he would exercise the royal prerogative of mercy in 
conjunction with the NIA, importantly for the purposes of this case, he recognised the 
requirement to have a policy where the Belfast Agreement was central to the operation of 
the exercise of a Secretary of State’s power:                                                    
“The spirit of the Belfast Agreement or of the 1998 Act could mean different things to 
different people. If that was the defining feature in relation to the operation of the RPM then 
decisions could be made in an arbitrary manner and there would be a need for a policy not 
only for the benefit of the individual offenders but also to reassure the public as to the 
operation of such a significant part of the political settlement that occurred on 10 April 1998.” 
Re Rodgers established that, where the ‘defining feature’ of the exercise of the Secretary of 
State’s discretionary power under the aegis of the NIA involved a significant part of the 
political settlement brought about by the Belfast Agreement, then ‘there would be a need for 
a policy’. Stephen J recognised expressly that this need arose so that the Belfast Agreement 
could be protected from arbitrary decisions and to reassure the public on the operation of the 
politically significant elements of the Belfast Agreement.   
  
The holding of a border poll and the binding effects of its consequences is of incomparable 
and profound legal, political and constitutional significance. This is true not only for the future 
status of Northern Ireland, but also for the constitutional make-up of the rest of the United 
Kingdom, the Republic of Ireland, the European Union and their peoples. There could be no 
more ‘significant part of the political settlement’ engaged by the exercise of the 
Respondent’s discretionary power than the holding of a border poll under either para 1 or 
para 2. So, on the basis of the ratio in Re Rodgers alone, the Respondent is required to 
have a policy on the circumstances of the operation of that discretion.   
  
In reaching his conclusions, it appears that Sir Paul Girvan did not give sufficient weight to 
the case of Re Rogers. Sir Paul Girvan did refer to the comments of Stephens J in the case 
of Re Porter, which was not a case concerning the Good Friday Agreement as was Re 
Rogers. 
  
Mr McCord has lodged an appeal and his appeal case is currently before Her Majesty's 
Court of Appeal for Northern Ireland.  
  
The Irish Government were invited to intervene/ or become a Notice Party in the 
proceedings before Belfast High Court but the Irish Government declined. There has been 
no indication that the Irish Government will change its stance in respect of these appeal 
proceedings.  
  



16 
 

I am of the the opinion that the Irish Government and/or State is constitutionally bound to 
intervene in these proceedings. 
 
Ireland is a co-guarantor of the Good Friday Agreement and articles 2 and 3 of the 
Constitution of Ireland state that one of the main objectives of the Irish nation is to unite all 
the people of the island of Ireland and to bring about a united Ireland through peaceful 
means with the consent of the majority of the people in both jurisdictions. 
In this context, it is our view that the Irish government, as a co-guarantor of the Good Friday 
Agreement, has a constitutional and legal duty to uphold the rights of all Irish citizens, 
whether they live in Cork, Donegal or Tyrone. 
Mr McCord is a father seeking justice in respect of the murder of his son. He has instructed 
us to pursue his appeal case with rigorous vigour because he believes that the Good Friday 
Agreement is the cornerstone of the peace process and the politics of fear may be irradiated 
with a clear and transparent policy.  
  
  
Ciarán O'Hare Solicitor  
McIvor Farrell Solicitors Ltd.  
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Conclusions  

 
Obviously, significantly increased clarity and transparency, and most of all, a policy is 
required from both governments. One of the lessons of Brexit, is referendums should not be 
held without prior planning and engagement. This is vital to avoid political instability and 
potential court challenges surrounding any referendum.  
 
One can easily visualise the potential chaos that could ensue if a referendum is initiated as a 
result of a court challenge or ruling due to the lack of policy preparation and all-party 
engagement. 
 
Any referendum on a United Ireland must protect the peace on the island of Ireland. 
























































































































































































































































































